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THE ELECTORAL VOTES OF 1876. 



Who should Ooukt them, 
What should be Counted, and 
The Keuedy poe a Wkono Count. 

The electoral votes of 1876 have been cast. The certifi- 
cates are now in Washington, or on their way thither, to be 
kept by the President of the Senate until their setJs are broten 
JQ February. The certificates and the votes of thirty-four of 
the States are undisputed. The remaining four are debatable, 
and questions respecting them have arisen, upon tlie decision 
of which depends the election of the incoming President. 
These questions are ; Who are to count the votes ; what votes 
are to be counted ; and what is the remedy for a wrong count? 
I hope not to be charged with presumption if, in fulfilling my 
duty as a citizen, I do what I can toward the answering of 
these questions aright ; and, though I happen to contribute 
nothing toward satisfactory answers, I shall be excused for 
making the eifort. 

The questions themselves have no relation to the relative 
merits of the two candidates. Like other voters, I expressed 
my own preference on the morning of the election. That duty 
is discharged ; another duty supervenes, which is, to take care 
that my vote is counted and allowed its due place in the sum- 
mary of the votes. Otherwise the voting performance be- 
comes ridiouloQB, and the voter deserves to be laughed at foar 
ids pains. His duty — to cast his vote according to his con- 
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WHO SHOULD COUNT THE VOTES. 5 , 

Hoase of Kepresentatives, open all the eertitieates, and the- 
votes shall tlien be counted." "What would one take to be 
the meaning of these words, reading them for the first time ? 
It is, that somebody besides the President of the Senate is to 
count, because, if he was to be the counting officer, the lan- 
guage would naturally have been that the President of the 
Senate shall <ypen aU the eertificatea and cov/nt the votes. 
There must have been a reason for this change of phr^eology. 
It should seem to follow, from these words alone, that, who- 
ever is to count, it is not the President of the Senate. It 
should seem also to follow, that the counting is to be done* 
not in the presence of Senators and Representatives as indi- 
viduals, but in the presence of the two Houses as organized 
bodies. If their attendance as spectators merely was intended,, 
the expression would naturally have been, in the presence of 
the Senators and Representatives or so many of them as may 
choose to attend. The presence of the Senate and House 
means their presence as the two Houses of Congress, with a 
quorum of each, in the plenitude of their power, as the coor- 
dinate branches of the legislative department of the Govern- 
ment. And inasmuch as no authorities are required to be 
present other than the President of the Senate and the twa 
Houses, if the former is not to count the votes, the two Houses 
must. 

The meaning which is thus supposed to be the natural 
one has been sanctioned by the legislative and executive de- 
partments of the Q-overnment, and established by a usage, vir- 
tually unbroken, from the foundation of the Government to- 
the present year. 

The exhaustive publication on the Presidential Counts, just 
made by the Messrs. Appleton, leaves little to be said on 
this head. 

The sole exception suggested, in respect to the usage, is 
the resolution of 1789, but that is not really an exception. 
"We have not the text of the resolution. We know, however, 
that there was nothing to be done but adding a few figures. 
There was no dispute about a single vote, as all the world 
knew. Bat taking the resolution to have been what the 
references to it in the proceedings of the two Houses would 
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WHO SHOULD COTTHT THE TOTBB, 7 

panied it with the following message, parts of which I will 
italicize : 

" To the H(mOTable ike Senate and Some of Repretentatinea : 

" The joint reeolution entitled 'joint reeolntion declaring certain States 
Dot entitled to representation in tlie electoral college,' hai been signed hj 
the Eseoutive, in deference to the view of Congress implied in its passage 
and presentation to bim. In bis own view, however, the two Houut of 
CongreM, convened under the taeyth article of the Constitution, Tutve com- 
plete power to exclude from counting all electoral totei deemed Jyy fhem to 
be illegal, and it is not competent for tbo Exocntive to defeat or obstruct 
that power hj a veto, as woald be the case if hia action were at all easen- 
tial in the matter. He diaclaims all right of the Esecative to interfere in 
anj way in the canvasaing or coanting electoral votes, and also disclaJma 
that bj signing said resolution he has expressed anj opinion on the recitals 
of the preamble, or an; judgment of bia own upon the subject of the 
resolution." 

If this resolution of the two Hoiises was authorized by 
the Constitution, there is no ground for maintaining the pow- 
er of the President of the Senate to decide the question of 
receiving or rejecting votes. For, if he has the power under 
the Constitution, he cannot waive it, nor can any action of 
Congress take it away. The resolution of 1865 had the 
sanction of each House, was signed by the President of the 
Senate and the Speaker of the House, and was approved by 
the President. It should set the question of the power of 
the two Houses forever at rest. 

The joint rule, first adopted in 1865, and continued in 
force for ten years, asserted the same control. It should not 
have been adopted if the pretensions now set up for the 
President of the Senate were of force ; and he might at any 
time have disregarded it as worthless. But he did not dis- 
regard it ; he did not question it ; he obe^'ed it. 

The action of the present Houses, moreover, is an affirm- 
ance of their right to eliminate the false votes from the true. 
Else why these committees of each House, investigating at 
Washington and in the North and South ? Are all the labor 
and expense of these examinations undertaken solely in order 
that the results may he laid before the President of the Sen- 
ate for his supreme judgment in the premises ? It is safe to 
flay that there is not, a single member of either House who 
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8 WHAT VOTES SHOULD BE COUNTED. 

would not laugh you in the face for asking Berionsly the 
question. 

Assuming, then, that the power to decide what votes shall 
be counted belongs to the two Houses, how must they exer- 
cise it ? Here, again, let me take the illustration with which 
I began, of the coins upon a banker's counter. Let us sup- 
pose that, instead of one clerk, two were told to count them 
together. When they came to a particular coin upon which 
they disagreed, one insisting that it was genuine and the other 
that it was counterfeit, what would then happen, if they did 
their duty? Tliey would count tiie rest and lay -that aside, 
reporting the disagreement to their superior. The two Houses 
of Congress have, however, no superior, except the States and 
the people. To these there can he no reference on the instant ; 
and the action of the two Houses must be final tor the occa- 
sion. 

There can be no decision of the Houses if they disa- 
gree, and, as no other authority can decide, there can be no 
decision at all. The counting, including the selection, is an 
affirmative act ; and as two are to perform it, if performed at 
all, no count or selection can be made when the -two do not 
concur. Two judges on the bench cannot render a judgment 
when there is a disagreement between them. Ko more can 
the two Houses of Congress. There is here no pretense of 
alternative power, playing back and forth between the Presi- 
dent of the Senate and the two Houses. If the former has 
not power complete and exclusive, he has none. The result 
must be that, what the two Houses do not agree to count, can- 
not be counted. 



"What Votes should be ooumted. 

This is the second question. The votes to he counted are 
the votes of the electors. But who are the electors? Tlie 
persons appointed by the States, in the manner directed by 
their Legislatures respectively. How is the fact of appoint- 
ment to be proved ! These are the subordinate questions, the 
answers to which go to make up the answer to the main ques- 
tion. 
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■WHAT YOTES BHOTJID BE COITNTEn, 11 

to appointher electors ; and, if that be bo, and the rtile is to pre- 
vail that, in law, what cannot he done directly cannot be done 
indirectly, it Bhould follow that the State could not delegate 
to any other agency the power of appointment. If a body 
called a returning board he so constituted as that, in certain 
contingencies, it may depart from the inquiry what votes have 
been cast, and cast the votes iteelf, or by any sort of coniriv- 
<moe do the same thing under a different name, or by a round- 
about process, it is, to that extent, an unlawful body nnder 
the Federal Constitution. Assuming, then, that a returning 
board has among its functions that of rejecting the votes in 
particular districts, for the reason either that they were af- 
fected by nndae influence, or that other voters were led by 
like influence to refrain fron? voting, can such a function be 
valid nnder the Constitution of the United States ? There 
is no question here of throwing out particular votes for vices 
inherent in themselves, such as that they were illegible, or 
were east by disqualified persons, and the like ; but the ques- 
tion is of rejecting the votes of a certain number — say a thou- 
sand voters — either because they were unduly inflnenced, or 
because another thousand, who might have voted, were, by 
undue influences, prevented from voting at all. 

Whatever may be the law of a State in respect to the 
choice of its own officers, it seems most reasonable to hold 
that, nnder that common Constitution which governs and pro- 
vides for all the States alike, when the only legitimate inquiry 
is whom has a particular State appointed, in the manner di- 
rected by its Legislature, and the Legislature has directed 
the appointment to be made by a general election, that 
is, by the votes of all qualified persons, the only valid 
office of a returning board must be to ascertain and de- 
clare how the State has actually voted, not how it might 
or would have voted under other circumstances, or, in other 
words, what is the number of legal votes actually cast; 
not how many have been unduly influenced, or how many 
other votes would have been cast in a different state of affairs. 
I use the expression undue influence, aa more comprehensive 
than riot, bribery, or intimidation, and including other forms 
of improper influence, such aa that of capital over labor. The 
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WHAT VOTES SHOUlb BE COUNTED. 



the exercise of tlieir judgment. But if one envelope only is 
■presented, containing tlie two certificates, both in due form, 
"and objection ib nevertheless made'tliat the certificate of the 
"appointment of electors is false, can the objection be enter- 
tained i There are those who afBrm that it cannot. They 
reason in this -wise: The States are to appoint the electors, 
"and may therefore certify such as they please. Bnt ia not that 
a non sequitur ? The States may appoint whom they please, 
in sucli manner as their Legislatures have directed ; but an ap- 
pointment and a certificate are different things. The latter 
is, at the very best, only evidence of the former. The fact to 
be determined is the appointment ; the certificate is produced 
■as evidence; it may be controvertible or ineoutrovertihle, 
as the law may have provided, but there is nothing in the na- 
ture of a certificate which forbids inquiry into its verity ; it 
■is not a revelation from above ; it is a paper made by men, 
fallible always, and sometimes dishonest as well as fallible ; 
'and, if hon^t, often deceived. It is made generally in secret 
and ex parte, without bearing both sides, without oral testi- 
mony, without cross-examination. Of such evidence it may 
be safely atfirmed, that it is never made final and conclusive 
-witiiout positive law to that express effect. 

Now, it may be competent for the Legislature of a State, 
nnder its own constitution, to determine how far one of its 
own records shall be conclusive between its own citizens. It 
may enact, that the certificate of a judge of a court of rec- 
ord, of a sheriff, a county commissioner, a board of tax as- 
■sessors, or a board of'State canvassers, shall or shall not be 
'open to investigation. There is, however, no act of Congress 
on the subject of the present inquiry, and we are left to the 
Constitution itself, with such guides to its true interpretation 
■as are furnished by just analogy and by history. If it can he 
shown that the certificate was corruptly made, by the perpe- 
tration of gross frauds in tampering with the returns, must it 
nevertheless :fl aunt its falsehood in the faces of us all, without 
the possibility of contradiction % A President is to be de- 
clared elected for thirty-eight States and forty-two millions 
of people ; the declaration depends upon the voice, we will 
■suppose, irf a single State ; that voice is uttered by her votes; 
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to learn what those rotes are, ffe are referred to si cettificate, 
and told that 7e pannot go behind it. In eoch case, to aes^- 
that the remaining thirty-seven Statea are powerless to in-' 
qnireinto the getting up of this certificate, on the deipand of 
those who offer to prove the trand of the whole process, is to 
aBsert that we are the slaTes of fraud, and cannot take our 
necks &om the yoke. I do not believe that such is the law: 
of this land, aud I give these reasone for my belief. 

In the absence of express enactments to the contrary, any- 
jndge may inquire into any fact necessary to his judgment. 
The point to be adjudged and declared in the present case is, 
who has received a majority of the electoral votes, that is, of 
valid electoral votes, not who has received a majority of cer- 
tificates. A President is to be elected, not by a prepon- 
derance of certification, but ly a preponderance of voting. 
The certificate is not the fact to be proved, but evidence of 
the fact, and one kind of evidence may be overcome by other 
and stronger evidence, unless some positive law declares that 
tiie weaker shall prevail over the stronger, the false over the 
true. There may, as I have said, be cases where, for the- 
quieting of titles, or the ending of controve(^es, a record or a 
certificate is made unanswerable ; that is, though it might be 
truthfully answered, the law will not allow it to be answered. 
Such cases are exceptional, and the burden of establishing 
them rests upon him who propounds them. Let him, there- 
fore, who asserts that the certificate of a returning board can- 
not be answered by any number of living witnesses to the 
contrary, show that positive law which makes it thus unan- 
swerable. There is certainly nothing in the Constitution of 
the United States which makes it so, as there is no act ot 
Congress to that effect. 

. A certificate of a board of returning officers has nothing to 
Hken it to a judicial record of contentions between parties. 
The proceeding is ex parte,' or, if there be parties, the other 
States of the Union are not represented, however much their 
rights may be afl'eeted ; the evidence is in part at least by 
one-sided affidavits; the judges may be interested and partial. 
What such a board has about it to inspire confidence or com- 
Saand respect, it is bard to perceive. If there be any presump; 
2 
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p:wa all the Boorcea of knowledge. The superstitions reoer- 
^OD of a eertificf^te, which would implicitly believe it, 
and shnt the eyo to other evidence, is as revolting as that of 
.^the poor negro in the swamps of Congo, who bows down be- 
fore his fetich. The idolaters, mentioned in Scripture, who 
took a tree out of the wood, burned one part of it, hewed 
.the other, and then worshiped it, were only prototypes of the 
men of our day, who bow down before a piece of paper, 
signed in secret fourteen hundred miles away, asserting as 
true what they know or believe to be false. 

It were nseless, therefore, to inquire bow far the laws of a 
State make the certificate of a board of canvassers or of retarna 
coDckisive evidence of the result of an election held in the 
State. It may be admitted that the Supreme Court of Louisi- 
ana, for example, has denied its own competency to go behind 
the certificate of the board ; but even that decision is entitled 
to no respect, being made in contravention of an express pro- 
vision of the State statute, aa the dissenting opinion of one of 
the judges clearly shows. Every other State of the Union, 
save perhaps one, has decided that the certificate is impeach- 
able^ even in a case where the statute declare that the canvass- 
ers shall " determine what persona have been elected." The 
opinion of the Supreme Coort of Wisconsin, an extract from 
which is given in the Appendix, states ajid decides the point 
with clearness and unanswerable force. -' 

If what has been said be founded in sound reason, the 
two Houses of Congress, when inquiring what votee are to be 
■counted, have the right to go behind the certificate of any 
officers of a State, to ascertain who have and who have not 
be^n appointed electors. The evidence which these Houses 
.will receive upon such inquiry it is for them and them only to 
prescribe, in the performance of their highest functions and 
the exercise of their sincerest judgment. 

The Bemedt fob a "Weono Cotrar 

is the remaining question. Hitherto, I have endeavored to 

.state in a popular manner the existing law, as I understand 

it. J will now ask a consideration of the needs of future 

' l^slation. If there be anything obscure in the present law, 
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Congresg has the power to make it clear ; if th^e be daogeif 
in our present condition, Congress can remove the danger. 
There are various ways of doing it. 

One is to provide for a judicial committee of the two 
Houses, to sit in judgment, as if they were judges, and pro^ 
nounce upon the result of the evidence. The EngUeh House 
of Commons used to reject or admit members, from eoneidera- 
tions of party. Englishmen have thought that they had at 

•last succeeded in establishing a tribunal which would decide 
with impartiality and justice. We Shohld be able to devise 
means equally sure of arriving at a result just in itseltj and 
satisfactory to all. The considerations in favor of a judicial 
committee of the two Houses are cogent, though tbey may 

■not be conclusive. They are, the necessity of a speedy 
decision, and the desirableness of keeping, if possible, the or- 
dinary courts out of contact with questions of the greatest 

-political significance. 

But if it be found impossible to agree upon the formation 
of such a committee, then a resort to the courts should cer- 
tainly be had. The public conscience must be satisfied that 

■the person sitting in our highest seat of magistracy is there 
by a just title; and it can be satisfied «f that, in donbtful 
cases, only by a judicial inquiry. 

An act of Congress might provide either for the ease of 
a double declaration of the votes, one by each House of Con- 
gress, or of a single declaration by the two Houses acting in 
concert. In either case the Supreme Court could be reached 
only by appeal, and the court of first instance might be either 
the Supreme Court of the District of Columbia or any of the 
Circuit Courts. The Court of the District should seem to be 
the most convenient, the most speedy, and the most appro- 
priate, as being at the seat of Government. 

For the case of a double declaration it might be provided, 
that if, upon the counting of the votes the Senate should find 
one person elected and the House another, an information 
should be immediately filed in the Supreme Court of the 
District, in the name of United States, against both the per- 
sons thus designated, alleging the fact, and calling upon each 
to sustain his title. The difficulty of this process would bfe 
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■fiyw to expeflite tteproceedingesb tha't a decision should be htiA 
befort tlie 4th of March, in order to avoid an interregniimi 
Bnt I think this difficulty could be overcome. To thfe endj 
■the lime of the courts engaged in the case ehoftldbe set apart 
'Tor if I The rival olaimantB Would nattrrally be in Washing 
'ton, prepared for the investigation. The evidence previoribT;^ 
taken by the two HouBes^for they would assui^ly have 
. t^efi it-'— could be used, with the proper guards against hear- 
say testimony, and any additional evidence neceBsary would 
probably be ready, if the claimants or their friends knew 
beforehand that atrial was likely to be had. Ittoight indeed 
happen that the questions to be decided would involve little 
dispute about facts; as, for example; the present Oregon 
case. It should be provided that the trial raurt be coii- 
eluded and judgment pronounced ■within ■ a certain num^- 
berof days, either party being at liberty to appeal, withiti 
twenty-four hours after the judgment, to the Supreme Court 
of the United States, by which the appeal should be heard 
and decided before the 4tli day of March. 

In case of a single declaration, and consequent induc- 
tion into office, an information might be filed in the Supreme 
Oourt of the District in the names of the United States and 
the claimant,. against the incumbent, and proceedings carried 
on in the ordinary manner of proceedings in the nature of 



Any lawyer could readily frame a bill to embrace these 
several provisions. An amendment of the ConBtitntion would 
not be neeeesary. The provisions would operate as a 
check upon fraud. They would furnish a more certain 
meauB of establishing the right. The objection that the 
eourta would thus be brought into connection with poli- 
tics is the only objection. But the questions which they 
would be called upon to decide, would be queBtions of law 
and fact, judicial in their character, and kindred to those 
which the courts are every day called upon to adjudge. 
The greatness of the station is only a greater reason for 
judicial investigation. The dignity of the presidential of- 
fice is not accepted as a reason why the incumbent should 
not be impeached and tried. It can be no more a reason why 



cbi-Google 



ob,Google 



APPENDIX. 

Ohtervationa of Chief-Jvatioe Whiton, of Wisconsin, respect- 
ing the force of a certifoate of canvassers : 

"BefurapToooe^gto state oar views in regard to the law regulating 
the oanvaas of votea by tlie State oanvascers, we propose to oonuder how 
far the right ofa person to an office is affected bj the det«rmiaalion of tho 
caDTaasers of the votes cast at the election held to choose the officer. 
Fnder oor oonstitntion, almost all oar officers are elected bj the people. 
ThuB the Govemor is chosen, the constitution proriding that the person 
having the highest nmnber of votes for that office shall be elected. Bnt 
the coostitntion is lileet as to the tnoda in which the election shall be 
conducted, and the votee cast for GoTeraor shall be canvassed and the re- 
Bolt of the election ascertained. The dntj of prescribing the mode of con- 
dnotixg the election, and of canvassing the voles was, therefore, devolved 
apon the Legistatnre. The;' have accordingly made provision for both, 
and the qnestion is, whether the canvass, or the election, establishes tbe 
right of a person to an office. It seems clear that It cannot be the former, 
because by onr constjtntion and laws it is ezpresslj provided that the 
election by tbe qnalified voters shall determine the question. To hold 
that the canvass shall control, vonld sabvert tlie foundations upon which 
onr govemment rests. But it has been repeatedly contended in the coarse 
of this proceeding that, although the election by the electors determines 
tJie right to the office, yet the decision of the persons appointed to canvasa 
the votes oast at tbe election, settles finally and completely the qneation 
as. to the persons elected, and that, therefore, no conrt can have jnrisdic' 
tion to inquire into the matter. It will be seen that this view of tbe ques- 
tion, while it recognizes the princij^e that the election is tbe fonndation 
of the right to tbe office, asenmeB that the canvassers have authority to 
decide the matter finally and conclusively. We do not deem it necessary 
to say anything on the present occasion upon the snliject of tbe jurisdic 
tion of this conrt, as that question lias already been decided, and the rear 
ions for the decision given. Bearing it in mind, then, that ander onr 
conetitntlon and laws, it is the election to an office, and not tbe oanvasa 
of tiie votes, which determines tbe right to the office, we will proceed to 
inquire into the proceedings of tbe State canvassers, by which they deter* 
jBlaed that the respondent wai duly elected."~(i WU., 769.) 
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Entirely rewritkM by the aUeit viriten on retry lubjtct. Printed /rem new fy^, 
and illititrated wilh Several Thousand Engravings and Mapt, 

The work ort^iully patiUalied Dnd«r tlie title of Thi New AxEBnun Ctclof^su ma 
Mmpleted in 18U, smoa which tima the wide drcDlatioD which it hai attained in all parts of 
the United States, and tlie aignal developments which iiave taken place in every branob of 
BOieace, UleretnTe, tod *It, have induaed the editors and publishoTB to EUhmit it M an eiact 
and thoTODch Teviuon, and to iaane > new edition entitled Tbk Ahebiout CycLorjiDU. 

Within The laat ten yearn the pro^aa of diaooveiy in every department of knowledge 
haa made a new work of reference an miperalive want. 

The movement of political affura tias kept pace with the diacoveries of acience, and th^ 
frnicFul application to the induitrial and tuetijl arts and the ooDvenieiice and refinement of 
sodal life. Great wars and conBequont revolutiona have oocm-red, in vol vine national chanMa 
of peculiar moment. The dvil war of our own country, which waa at ileTieight when the 
laat volume of the old work appeared, hsa happilj been ended, and a new couree of com- 
merdal and induatrial activity haa been eommenoed. 

Large aocesuons to our geographical knowledge have been made by the indeiatjgabla 
explorers of Aftica. 

The i^at political revolutions of the last decade, with the natural result of the lapse of 
tjme, have hroiiEht into public view a multitude of new men, whose namea ate in evetj 
one's mouth, and of whose lives every one ia carious to know tlie particulars. Great bat- 
ties have been fought, and important sieges msjntainod, of which the details are aa yet 
preserved only in Uie newspapers, or in Uie transient publications of the day, but whieh 
ought now to take their place m permanent and authentic history. 

In preparing the present edition for the nreas, it has accordingly been the aim of th* 
editors to tiring down the information to the btest poeeibTe dates, ana to furnish an accurate 
■eoonnt of the most recent discoveries In science, of every fresh production in literature, end 
the newest inventions in the practical arts, as well aa to give a sucdnct and original record 
of the progress of political and historical events. 

The work has been be^im atler long and careful preliminary labor, and with the most 
ample rsHOmxies for carrying it on to a success^ tflrmuiation. 

Wone of the original stereotype plates have been used, but every page has been printed 
on new type, forming in lact a new Cydopicdia, with the same plan and compass as ila 
predecessor, but with a far greater pecTmiaiy eipendituro, and with such improvements in 
its oomposidon as have been suggested by longer experience end enlarged knowledge. 

The illostrationfl, which are mtroduced for the first lime in the present edition, baia 
been added not for the sake of pictorial efiect, but to give greater luci^ty and force to the 
OXplanadona in the test. They einbraoe all braDohes of science and of natural history, and 
depict the most famous and remarkable features of scenery, architecture, and art, aa well aa 
the various prooesees of mechanics and manufacturee. Although intended for mstruedtti 
rather than embelliehment, no puns have been spared to insure their artistic excellenos ; 
the coat of their execution ia enormons, and it is believed that they will find a welcctse re- 
ception as an admirable feature of the Cyclopiedia, and worthy of its high character. 

This work is sold Co aubsoibeis only, payable on deUveiy of each volume. It is no* 
completed in sixteen laise octavo volumes, each containing over 800 peges, ihlly illustnited 
wMh »ev»l tboaaazid Wood Engravings, and wiUi ni ' '^'^' '■ ■' - 
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